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Court of Appeals of the District of Columbia. 


No. 3767. 

Fidelity Storage Company, a Corporation, Appellant, 

vs. 

Municipal Court of the District of Columbia et al. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 66153. 

Fidelity Storage Company, a Corporation, Petitioner, 

vs. 

Municipal Court of the District of Columbia and Washington 
Rapid Transit Company, a Corporation, Respondents. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Petition for Certiorari. 

Filed November 17, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 66153. 

Fidelity Storage Company, a Corporation, 

vs. 

Municipal Court of the District of Columbia and Washington 
Rapid Transit Company, a Corporation, Respondents. 

To the Honorable the Justices of the Supreme Court of the District 
of Columbia: 

Your petitioner, the Fidelity Storage Company, a corporation, 
represents to the Court as follows: 
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That it is a corporation doing business in the District of Columbia 
and owning and operating certain motor vans for transportation of 
goods in said District; the Washington Rapid Transit Company is a 
corporation owning and operating certain motor busses for trans¬ 
portation of passengers in said District and the defendant, Municipal 
Court of the District of Columbia, is a court of limited and inferior 
jurisdiction in said District. 

On, to wit, the ninth day of March, 1921 at an intersecting street 
crossing in the City of Washington, District of Columbia, a collision 
occurred between a moving van of petitioner and a bus of defendant, 
Washington Rapid Transit Company, whereby in said collision the 
vehicle of each said transportation company was damaged. 

On, to wit, the seventh day of April, 1921 your petitioner in good 
faith filed its declaration in this Court, being No. 65,550 on 

2 the Docket of this Court as plaintiff in a suit at law against 
the Washington Rapid Transit Company as defendant on 

account of its negligence in the matter of the collision aforesaid, 
your petitioner claiming in good faith and as it expects to prove 
damages in the sum of two thousand one hundred and sixteen dol¬ 
lars and seven cents ($2,116.07), caused petitioner by reason of said 
negligence of the said Washington Rapid Transit Company in caus¬ 
ing its motor bus to collide with one of petitioner’s motor vans. 
Service of alias process after some delay by the marshal in serving 
same was effected on said Washington Rapid Transit Company and 
on, to wit, June 23, 1921, after appearance and pleas filed by de¬ 
fendant on June 15, 1921, petitioner filed a joinder of issue, note of 
issue and notice of trial of said suit at law aforesaid, and the same 
became at issue, subject to and ready for calendaring by the Clerk 
and awaiting trial at convenience of this honorable court. 

On, to wit, the twenty third day of September, 1921, the Wash¬ 
ington Rapid Transit Company as plaintiff filed its declaration in 
the Municipal Court of the District of Columbia against petitioner, 
the Fidelity Storage Company, as defendant, said cause being known 
on the dockets of said court as No. 230 A, claiming damages of and 
from petitioner in the sum of nine hundred and ninety nine dollars 
and nine cents ($999.09) for alleged negligence of petitioner caus¬ 
ing damage to the said Washington Rapid Transit Company in the 
identical collision and none other occasioning the suit in this court 
by petitioner against said Washington Rapid Transit Company, 
so that the only difference of substance in said two actions 

3 aforesaid was a reversal of parties plaintiff and defendant, a 
variance in allegation as to which was the negligent party 

and a difference in amount of damages. 

On, to w T it, the seventeenth day of October, 1921 petitioner under 
a special appearance filed a motion in said Municipal Court setting 
up the cause filed as aforesaid by petitioner in this court and that 
the same was at issue and moved the court to stay said proceedings 
in said Municipal Court and also moved in abatement of said cause 
pending a determination of the cause aforesaid first filed by petitioner 
in this court against the plaintiff in said Municipal Court but the 
said court overruled said motions and is insisting on its right to 
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hear the cause filed in said Municipal Court in advance of the hear¬ 
ing of the cause in this Court and declined to recognize that the 
doctrine of comity required the cause between the parties, first filed 
in this court, to be tried first. In opposing said motions the said 
Washington Rapid Transit Company by its counsel stated to said 
Municipal Court that it was its contention and it would so insist 
at all times that in the event of a judgment in its favor in the suit 
at law in said Municipal Court the same would be urged and would 
be a bar to petitioner’s action at law aforesaid against said bus com¬ 
pany in this Court but if the judgment was in favor of the defendant 
in said Municipal Court, namely, the petitioner herein, the same 
would not be res judicata and pleadable in said action at law brought 
in this court by petitioner against said Washington Rapid Transit 
Company. 

In the action at law aforesaid brought in this court by petitioner 
it is entitled as of absolute right to an appeal to the Court of Appeals 
of the District of Columbia, whereas in the action pending 

4 in the Municipal Court there is no absolute right of appeal 
but an appeal lies only on writ of error in the grace or dis¬ 
cretion of the Court of Appeals aforesaid and under the law in such 
case made and provided is not required in justice and right to enter 
a general appearance and try said cause in said Municipal Court. 

Petitioner having first brought its action at law in this court is en¬ 
titled to have said cause first determined, is entitled to be saved 
the vexation and costs of two trials for the same identical cause of 
action where the same can be avoided by this Court issuing its writ 
of certiorari to the Municipal Court of the District of Columbia to 
certify to this court the action aforesaid pending before it between 
the sapie parties and to consolidate the same for trial with the cause 
filed herein by petitioner, to which consolidation petitioner consents 
and will so move upon said certification, and this Court is entitled to 
protect the jurisdiction vested in it by law and to save the possible 
scandal of justice that might result from two possible contrary and 
irreconciable judgments on the same identical cause of action or liti¬ 
gation. Petitioner tenders itself ready and willing to furnish such 
bond as this Court may require to abide by and perform any judg¬ 
ment that may be rendered in said cause or causes when consolidated 
and is without any other and adequate relief than as may be provided 
by this court. 

Wherefore, your petitioner prays this honorable court to issue its 
* writ of certiorari directed to the Municipal Court of the District of 
Columbia commanding it to certify or cause to be certified immedi¬ 
ately after the service of this writ to this court, a full, true 

5 and complete copy of the record and proceedings in this 
cause in the said Municipal Court of the District of Columbia 

lately depending, to be here pleaded to and consolidated with a 
certain cause between the parties here depending involving the same 
identical cause of action, so that this honorable court may do in this 
said cause what of right and according to the laws and customs of 


■ -- 
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the United States ought to be done. And your petitioner will ever 
pray; 

Witness: 

H. A. SCHWEINHAUT, as to 

THE FIDELITY STORAGE COMPANY, 
a Corporation, 

Petitioner, [seal.] 

By JAMES L. KARRICK. 


C. H. MERILLAT, 

Counsel for Petitioner. 

District of Columbia, ss: 

James L. Karrick, being first duly sworn, deposes and says: that 
he is the President of the Fidelity Storage Company and is author¬ 
ized to subscribe and swear to this affidavit in its behalf; that this 
petition is not brought for purposes of delay but in good faith, that 
the cause of action referred to hereinabove as brought in this Court 
was brought in good faith and that the matters and things and facts 
set forth in the foregoing petition he verily believes to be true. 

JAMES L. KARRICK. 

Subscribed and sworn to before me this 16 day of November, 
1921. 

[seal.] ISAAC R. HITT, 

Notary Public, D. C. 

I, Charles H. Merillat, hereby certify that the foregoing petition 
is filed by me in good faith and not for purposes of delay and 
6 that the same in my opinion is well founded in law and jus¬ 
tice. 

CHARLES H. MERILLAT, 

Attorney for Petitioner. 
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Rule to Show Cause. 

Filed November 18, 1921. 

******* 

On consideration of the petition of the Fidelity Storage Company 
filed herein on the 17th day of November 1921 it is by the Court this 
18th day of November 1921 ordered that the Municipal Court of 
the District of Columbia and the Washington Rapid Transit Com¬ 
pany, a corporation, show cause on Friday November 25, 1921, at 
10 a. m. why the writ of certiorari should not issue commanding said 
Municipal Court of the District of Columbia to certify to this court 
the record and proceedings therein depending in a certain cause en¬ 
titled Washington Rapid Transit Company, a corporation, vs. 
Fidelity Storage Company, a corporation known as No. 230 A on the 
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docket of said Municipal Court. Provided, a copy of this Rule be 
served on the parties hereto at least two days prior to said Rule Day. 

WENDELL P. STAFFORD, 

Justice. 


Answer of the Municipal Court. 

Filed December 8,1921. 

* . * * * * * * 

The Municipal Court, one of the defendants in the above entitled 
cause, for answer to the Rule to Show Cause hereinbefore ob- 

7 tained, says as follows: 

That on, to wit, September 23, 1921 the Washington Rapid 
Transit Company, mentioned by the plaintiff in the above entitled 
cause filed in the Municipal Court its declaration against the Fidelity 
Storage Company, plaintiff in the above entitled cause, said cause 
being known therein as No. A 230, claiming damages against the 
said Fidelity Storage Company growing out of the collision men¬ 
tioned by the plaintiff herein as follows: for necessary repairs to its 
bus, $445.25; for loss of use of said bus for 9% days while said dam¬ 
age was being repaired, at the rate of $20.73 per day, or $253.84, and 
for permanent damage impairing the usefulness and value of said 
bus and depreciation thereof to the extent of $300.00, making a total 
claim of $999.09; 

That thereupon the said Transit Company having made the neces¬ 
sary deposit toward the court costs as in such cases required, the 
Municipal Court on the same day, to wit, September 23, 1921 duly 
issued a Summons directed to the said Fidelity Storage Company, 
said Summons being returnable at ten o’clock A. M. on October 17, 
1921, said Summons commanding said Storage Company to then and 
there show cause, if any it had, why judgment should not be en¬ 
tered against it for said damages; that thereafter to wit, on September 
26, 1921, the United States Marshal in and for the District of Co¬ 
lumbia by his Deputy duly served a copy of said Summons and 
declaration upon said Storage Company and forthwith made his re¬ 
turn to the Municipal Court accordingly; that by reason of the several 
Acts of Congress relating to the Municipal Court, said Municipal 
Court thereupon obtained and still has complete jurisdiction over the 
plaintiff and defendant in said suit No. A 230 and has complete au¬ 
thority to try the issues in said cause raised; 

8 That thereafter on, to wit October 17, 1921, the said 
Fidelity Storage Company filed in the Municipal Court a Mo¬ 
tion to stay further proceedings in said suit then therein pending, 
the grounds of said Motion to Stay being substantially the same 
grounds set out in the Petition for Certiorari filed in the above en¬ 
titled cause; 

That thereafter, to wit, on October 20, 1921, the said Storage Com¬ 
pany filed a “Motion in Abatement” in the Municipal Court, in which 
the grounds stated are substantially those mentioned by the plaintiff 
in its aforesaid Petition for Certiorari; that on said last mentioned 
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date, to wit, October 20, 1921, Charles H. Merrillat, Esq., on behalf 
of the said Fidelity Storage Company argued said Motion to Stay and 
said “Motion in Abatement’’ in said Municipal Court before Judge 
Robert H. Terrell, which two Motions were bv the Court after con- 
sideration, each overruled and the cause was thereupon set for hear¬ 
ing for ten o’clock A. M. on November 10, 1921; that thereafter 
several continuances of said cause were had and the same is now set 
for trial for ten o’clock A. M*., December 19, 1921. 

Wherefore the premises considered and this defendant having 
fully answered the aforesaid Rule to Show Cause, it prays that the 
same be quashed and the Petition for Certiorari hereinbefore filed 
dismissed. 

MUNICIPAL COURT OF THE DISTRICT OF 
COLUMBIA, 

By ROBERT H. TERRELL, 

Judge. 


District of Columbia, ss: 

I, Robert H. Terrell, being first duly sworn on oath depose 
9 and say that I am one of the Judges of the aforesaid Munici¬ 
pal Court, one of the defendants in the above entitled cause; 
that I have read the answer hereinbefore subscribed by me and 
know the contents thereof, and that the facts therein stated are 
true. 

ROBERT H. TERRELL. 


Subscribed and sworn to before me this 8th day of December, 
A. D. 1921. 

BLANCHE NEFF, [seal.] 
Notary Public, D. C. 

SWINGLE & SWINGLE, 

Attorneys for Municipal Court, D. C. 


Answer of Washington Rapid Transit Company. 
Filed December 8, 1921. 

******* 


The Washington Rapid Transit Company, one of the defendants 
in the above entitled cause, for answer to the Rule to Show Cause 
hereinbefore obtained says as follows: 

That it hereby adopts the Answer of the Municipal Court to said 
Rule to Show Cause, and answering further says that the suit now 
pending in the Supreme Court, being Law No. 65550, mentioned 
by the plaintiff claims as items of damage the following: the sum 
of $91.07 for repairs to the van of said Fidelity Storage Company, 
$1,000 for the loss of use of said van for a period of 20 days, the 
sum of $25 for unloading and reloading the goods carried on the 
said van at the time of the collision in question, $1,000 for alleged 
permanent damage to said van impairing its usefulness for the 
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purposes to which it theretofore had been put by said Storage 

10 Company, or in all $2,11-6.07; 

That this defendant prays to have read in connection with 
the jurisdiction mentioned by. the plaintiff of the Municipal Court 
of the District of Columbia, the several Acts of Congress heretofore 
passed concerning the same, and particularly a certain Act of Con¬ 
gress approved March 3, 1921. 

That neither the title nor the right to possession of any goods 
or property are involved or triable under the issues in either suit 
At Law No. 65550 or suit No. A 230, mentioned by the plaintiff; 
but that on the contrary the only object of each of said suits is to 
obtain a money judgment for damages against the defendant therein 
named; 

That inasmuch as the Municipal Court has in a regular and lawful 
manner obtained jurisdiction of the said Fidelity Storage Company, 
and inasmuch as under the law said Municipal Court is the only 
forum wherein said Washington Rapid Transit Company could ob¬ 
tain its redress in the premises, and inasmuch as said jurisdiction of 
said Municipal Court of said cause No. A 230 is exclusive, the said 
Washington Rapid Transit Company considering the premises sub¬ 
mits that the doctrine of comity mentioned by the petitioner does not 
here apply and that it is entitled to a speedy trial therein without 
further undue hinderance or delay and at the earliest reasonable 
opportunity. 

And now having fully answered said Rule to Show Cause this 
defendant asks that the same be quashed and the Petition for Cer¬ 
tiorari hereinbefore filed be dismissed. 

WASHINGTON RAPID TRANSIT 
COMPANY, 

By W. ELKINS’ REED, 

President. 

11 District of Columbia, ss : 

I, W. Elkins Reed, being first duly sworn on oath depose and say 
that I have read the foregoing answer by me subscribed and know 
the contents thereof; that the facts therein stated are true, and 
those stated upon information and belief I believe to be true. 

W. ELKINS REED. 

Subscribed and sworn to before me this 8th day of December, 
A D 1921 

[seal.] MARGARET M. KILLEEN, 

Notary Public, D. C. 

SWINGLE & SWINGLE, 

Attorneys for Washington Rapid Transit Company. 

Order and Judgment Discharging Rule Sc Dismissing Petition. 

Filed December 19,1921. 

******* 

On consideration of the Petition of plaintiff for a Writ of Certiorari 
and the Rule to Show Cause issued thereon and the answers on file 
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it is by the Court this 19th day of December, 1921 Ordered and Ad¬ 
judged that said rule to show cause be discharged and said petition 
for the writ of certiorari be and the same hereby is dismissed. 

WENDELL P. STAFFORD, 

Justice. 

From the foregoing order and judgment the plaintiff or petitioner 
in open court notes an appeal to the Court of Appeals which by the 
Court was allowed and thereupon counsel moved the Court to fix 
bond to act as a supersedeas which motion was by the Court 
12 refused, to which refusal an exception was duly taken and 
noted on the minutes of the Court, and thereupon bond for 
costs only was fixed at $100 or a cash deposit of $50 in lieu of a 
bond. 

WENDELL P. STAFFORD, 

J nstice. 


Memorandum. 

December 28, 1921.—$50 deposited in lieu of Appeal Bond. 

Designation of Record. 

Filed December 27, 1921. 

******* 

The Clerk will please prepare a transcript of record and will in¬ 
clude therein the following: 

Petition for Writ of Certiorari. 

Rule to Show Cause. 

Answers of both defendants. 

Order of Court Denying Petition and Writ. 

Notation of Appeal. 

Memo, of Appeal Bond. 

Assignment of Errors. 

This Designation. 

C. H. MERILLAT, 

H. A. S., 

Attorney for Petitioner. 

Service of foregoing copy of the Designation of Record in the 
above entitled cause is hereby acknowledged this 27th day of De¬ 
cember, 1921. 

SWINGLE & SWINGLE, 
Attorneys for Defendants. 
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Assignments of Error. 

# 

Filed January 5, 1922. 

****** 


Now comes the appellant, the Fidelity Storage Company, and as¬ 
signs as error on the part of the Supreme Court of the District of 
Columbia the following: 

1. The court erred in dismissing the petition for the writ of cer¬ 
tiorari. 

2. The court erred in not granting the petition for the writ of cer¬ 
tiorari. 

3. The court erred in denying the application for supersedeas bond 
pending an appeal. 

4. Tlie court erred in not holding that it had a superintending 
jurisdiction over the Municipal Court and could exercise said juris¬ 
diction in the interest of justice. 

5. The court erred in not holding that the jurisdiction of the 
Supreme Court of the District of Columbia having been first invoked 
and the cause therein at issue the defendant in that cause could not 
embarrass that court in the exercise of its jurisdiction and vex the 
plaintiff therein by a suit in the Municipal Court. 

6. The court below erred in not holding that it was inequitable 
and contrary to justice that the Washington Rapid Transit Company, 
appellee herein, could bring a suit in the Municipal Court against 
plaintiff for the identical cause of action involved in plaintiff’s suit, 
namely, responsibility for collision between vehicles of the two com¬ 
panies in the same accident and have a right of claim that if suc¬ 
cessful in said suit in the Municipal Court it barred as res judicata 

plaintiff’s action in the Supreme Court of the District of Co- 
14 lumbia but that if unsuccessful it was not concluded thereby 
inasmuch as the jury’s verdict might have been based on some 
ground other than the negligence of the Washington Rapid Transit 
Company. 

F J C. H. MERILLAT, 

Attorney for Appellant. 


Service of a copy of the foregoing assignments of error is hereby 
acknowledged by me this 5th day of January, 1922. 

SWINGLE & SWINGLE, 

Attorneys for Appellees. 

15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
14, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
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part of this transcript, in cause No. 66153 at Law, wherein Fidelity 
Storage Company, a corporation, is Petitioner and Municipal Court of 
the District of Columbia and Washington Rapid Transit Company, 
a corporation, are Respondents, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
10th day of January, 1922. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk, 

By R. S'. WAYLAND, 

Asst. Clerk. 

M. H./E. W, 


Endorsed on cover: District of Columbia Supreme Court. No. 
3767. Fidelity Storage Company, a corporation, appellant, vs. Mu¬ 
nicipal Court of the District of Columbia et al. Court of Appeals, 
District of Columbia. Filed Jan. 10, 1922. Henry W. Hodges, 

clerk. 
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